Abstract
Introduction
The text of Article 2 of the Convention states:
1. Everyone's right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law. 2. Deprivation of life shall not be regarded as inflicted in contravention of this article when it results from the use of force which is no more than absolutely necessary:
(a) in defence of any person from unlawful violence; (b) in order to effect a lawful arrest or to prevent escape of a person lawfully detained; (c) in action lawfully taken for the purpose of quelling a riot or insurrection.
The obligation therefore is on the High Contracting Party to establish legal rules which prevent the taking of a human life by any state agent or individual, and where a life is taken, then it must fall into the categories outlined in paragraph 2. The Court in McKerr v. United Kingdom 1 summed up its approach in many of the cases coming before it under Article 2:
The text of Article 2, read as a whole, demonstrates that it covers not only intentional killing but also situations where it is permitted to 'use force' which may result, as an unintended outcome, in the deprivation of life. The deliberate or intended use of lethal force is, however, only one factor to be taken into account in assessing its necessity. Any use of force must be no more than 'absolutely necessary' for the achievement of one or more of the purposes set out in subparagraphs (a) to (c). This term indicates that a stricter and more compelling test of necessity must be employed from that normally applicable when determining whether State action is 'necessary in a democratic society' under paragraphs 2 of Articles 8 to 11 of the Convention. Consequently, the force used must be strictly proportionate to the achievement of the permitted aims . . .
Therefore the Court has inferred that where there has been a loss of life due to unintentional or intentional use of force, the actions that brought about that loss of life may be subject to scrutiny under Article 2. McCann arose out of the shooting dead of three IRA suspects by Special Forces operatives in Gibraltar as a result of a conjoined anti-terrorist operation involving British, Gibraltarian, and Spanish authorities. This was the first lethal force case to be heard by the Court as, prior to McCann, all other cases being brought under Article 2 had either been screened out for failing to comply with procedural obligations, or been decided by the Commission. The Court provided a lengthy and detailed judgment which examined, inter alia, the planning and control of the operation, 4 and additionally created an obligation to carry out an effective investigation:
The Court confines itself to noting . . . that a general legal prohibition of arbitrary killing by the agents of the State would be ineffective, in practice, if there existed no procedure for reviewing the lawfulness of the use of lethal force by State authorities. The obligation to protect the right to life under this provision (art 2) read in conjunction with the State's general duty under Article 1 (art.2+1) of the Convention to 'secure to everyone within their jurisdiction the rights and freedoms defined in the [the] Convention', requires by implication that there should be some form of effective official investigation when individuals have been killed as result of the use of force by, inter alios, agents of the State. 5 This reflects the Court's practical and effective method of interpreting the Convention in order to secure the right to life as a 'State cannot fulfil their duties under the Convention by simply remaining passive'. 6 Therefore the effect of the Court's interpretation of the Convention in McCann was to secure a realistic guarantee of rights and freedoms under the Convention, 7 because, as the Court noted, a general prohibition on arbitrary killing by state agents would be ineffective if there were no method of scrutinizing the lawfulness of such actions. 8 From this seminal case, the Court's jurisprudence has evolved and extended the circumstances in which such investigations may be undertaken, as this article will explore, but, prior to this assessment, it is worthwhile considering the Court's first foray into the duty to investigate in McCann. The Court made such a pronouncement as a public inquest had already taken place, with 79 witnesses, where the applicants, the deceased's relatives, had been provided with legal representation, and the killings were the subject of detailed scrutiny, including examination and cross-examination of key witnesses, including police and military personnel.
Early Jurisprudence

10
Prima facie, this public inquest appeared reasonable and detailed; thus the Court may have been unwilling to impose further obligations on the High Contacting Party when it had already undertaken such a reasonable procedure.
However, the inquest was subject to criticism from the applicants who complained, inter alia, that:
• No independent police investigation had taken place on any part of the operation leading up to the shootings; • Usual scene of crime procedures were not followed; • Not all eye-witnesses were traced or interviewed;
•
The jury had potentially close links to the military; • There were potentially Crown Servants serving as part of the jury; and • The certificates issued by the government effectively curtailed any further examination of the operation.
11
Such allegations challenged the independence and integrity of the investigation, suggesting then a level of ineffectiveness and effectively contradicting the implied requirement of Article 2, that a High Contracting Party must carry out an effective investigation into any lethal force death. However, the Court concurred with the Commission's opinion on this matter, stating that 'any alleged various shortcomings in the inquest proceedings 12 did not actually substantially hamper the 'carrying out of thorough, impartial and careful examination of the circumstances surrounding the killings'. 13 The result was that on the one hand, the Court acknowledged that the inquest might have been flawed, and on the other, the Court stated that the High Contracting Party had complied with the requirements of Article 2. How then can a flawed investigation be an effective investigation? The author suggests that the Court took a pragmatic approach in enforcing the requirement of carrying out an effective investigation. Although an effective investigation is certainly, prima facie, an effective method of establishing responsibility, the Court must be cautious not to undermine a state's sovereign powers, and to respect its entitlement to enforce its national laws, in line with Article 2 requirements. Indeed, this is substantiated by the Court's analysis of the Gibraltar Constitution and whether it contravened Article 2, as alleged by the applicants.
The applicants submitted that Article 2 imposes a positive duty on a High Contracting Party to protect life and, in particular, that national law 'must strictly control and limit the circumstances in which a person may be deprived of his life by agents of the State'.
14 In the applicants' view, the Gibraltar Constitution was vague, and did not encompass 'the Article 2 standard of absolute necessity', 15 10 Ibid.
Ibid., at 157.
12
Ibid., at 163.
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Ibid.
14 Ibid, at 151. and therefore 'this in itself constituted a violation of Article 2'. 16 The Commission noted that Article 2 was not to be interpreted as 'requiring an identical formulation in domestic law', 17 so long as the substance of the Convention right is protected by law. The Court concurred, noting that the Gibraltar Constitution is similar to Article 2, with the exception of the standard of justification for the use of force which results in the loss of life, which is 'reasonably justifiable' in the Gibraltar Constitution, as opposed to 'absolutely necessary', as required in Article 2(2). Therefore, the Convention appears to require a higher standard of states and their agents, but the Court accepted the government's submission that the difference between the two was not so great as to violate the provisions of Article 2. 18 In addition, Strasbourg noted that it was not the role of the Court to examine in abstracto the compatibility of national legislation with the requirements of the Convention, nor does the Convention oblige states to incorporate provisions into its national law. 19 The Court held that there had been no breach of Article 2 on this ground. 20 Therefore, in the light of such observations, it is not surprising that the Court took such a pragmatic approach with regard to the issue of the duty to investigate, as the Court may be constrained on a number of levels. First, the duty to carry out an effective investigation is only an implied provision, and is not an unambiguous requirement of the Convention; therefore, it may be subject to a wider margin of appreciation than that which would be awarded to states in areas of common ground between High Contracting Parties. Secondly, the concept of an effective investigation is a novel one, as McCann was the first case to set out such a requirement; therefore, to expect dramatic or draconian measures would be unrealistic. Thirdly, the Court must have a mind to respect the rights and obligations of a member state, in this case its obligations to maintain law and order, and protect its public and servants. To maintain a flexible and pragmatic approach is more likely to achieve an effective balance of the differing interests, as well as taking into consideration the constraints, implied or otherwise, placed upon the Court.
McCann therefore created a sea change in Strasbourg's jurisprudence, and provided the groundwork from which the principles of the duty to carry out an effective investigation could be developed. The Court has relied on such principles when scrutinizing subsequent cases citing breaches of Article 2, and has widened the circumstances in which such a duty should arise. It is to this issue that this article now turns to consider whether the widening of such principles serves to burden states or whether it serves to secure the right to life. 22 Ergi concerned the accidental shooting dead of Havva Ergi, the applicant's sister, by military security forces as a result of a planned armed ambush in order to capture members of the Kurdish Workers' Party (the PKK), a purportedly guerrilla organization. The Turkish government confirmed that it had carried out an ambush operation and had engaged in an armed clash with the PKK in the vicinity of the victim's village, and although the Court did not establish that the bullet which killed Havva Ergi was actually fired by the security forces, this did not preclude the Court from reviewing the planning and conduct of the operation and the adequacy of the investigation.
Widening the Circumstances
23
The Court was at pains to note that giving 'particular weight to the procedural requirement implicit in Article 2 of the Convention . . . requires by implication that there should be some form of effective official investigation when individuals have been killed as a result of the use of force by, inter alios, agents of the State', 24 thus emphasizing the shift in jurisprudence towards stringent accountability at all stages of an operation, not just prior to the death of the individual. The government in the present case asserted that the Court's authority to scrutinize a lethal force death is only applicable in situations similar to that in McCann; in other words, where it has been established that the death was as a result of the actions of an agent of the state. 25 The
Court however firmly rebutted this presumption, noting that the obligation 'is not confined to cases where it has been established that the killing was caused by an agent of the State'. 26 What is interesting about this comment is that it leaves open the circumstances in which the obligation to investigate a death may actually arise, thus implicitly including untested situations, and, in fact, it is not clear which circumstances may NOT be included in this obligation. As this article will later discuss, the obligation to investigate a death has now been widened to apply in circumstances which may not necessarily have been considered in McCann, and raising the issue whether the burden on states flowing from the obligations of Article 2 of the Convention is now becoming increasingly onerous in order to satisfy the requirement to secure the right to life. Regardless of the possible implications of such obligations, the Court in Ergi further developed the principles first considered in McCann regarding the requirement to investigate a death by commenting that the 'mere knowledge of the killing on the part of the authorities' will trigger the obligation under Article 2, regardless of whether the victim's family, or others, have lodged a formal complaint about the killing with the relevant authorities.
27
Such requirements on a state which was suffering from serious and frequent challenges to its national security by the PKK may appear burdensome; however the Court noted that it was indeed mindful of such difficulties, thus implying that its decision was influenced by state needs, Ergi, supra note 21, at 79.
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as well as individual needs. Nonetheless, the Court was adamant that 'neither the prevalence of violent armed clashes nor the high incidence of fatalities can displace the obligation under Article 2 to ensure that an effective, independent investigation is conducted', 28 and, indeed, the requirement takes on even further significance where, as in this case, many of the circumstances leading to the death are unclear. As a result of such findings, Turkey was found to have breached Article 2 in that respect.
The Court's strict approach in the present case was confirmed in the recent case of Rod v. Croatia. 29 In this case, the applicant did not lay any blame on the authorities for the death of her husband, but she did allege that the investigation into his death was flawed, and thus in breach of the procedural requirements under Article 2. 30 As a result, the Court confirmed that this case should be distinguished from cases, such as McCann, involving the death of an individual as a result of lethal force used by state agents, nonetheless, 'the absence of any direct State responsibility for the death of [the husband] does not exclude the applicability of Article 2'. 31 The Court noted that the duty on a state to secure the right to life requires a state to put in place effective criminal law provisions to deter the commission of offences, as well as to ensure that efficient 'law enforcement machinery' is introduced and maintained to prevent, suppress, and punish breaches of such provisions. Therefore, by implication, 'there should be some form of effective official investigation when there is reason to believe that an individual has died in suspicious circumstances'.
32
Such stringent obligations raise the issue whether Article 2 rights are engaged in cases where the death has occurred following some kind of medical procedure, and, if so, whether extending the obligation to investigate under those circumstances is now imposing an unrealistic burden on the state and its agents in the execution of their duty.
Hospital Fatalities
The jurisprudence that has been developed by Strasbourg has emerged from cases arising initially from the use of lethal force by state agents, 33 and, as more cases emerged, so the obligations under Article 2 extended beyond those deaths caused by state agents to situations where the violence or force had been inflicted by a non-state actor. 34 This implies therefore that some force or violence must have been used and the death must have resulted from those action(s). The question therefore arises whether the procedural rights under Article 2 will be engaged where the death has 'occurred following a surgical or medical procedure', 37 with the implication that force or violence is unlikely to be an issue in such circumstances. The Court has examined this issue in recent years. In Erikson v. Italy, 38 the applicant complained that the Italian legal system had failed to comply with the requirement to carry out an effective investigation after the sudden death of his mother following some medical examinations. The Court noted that Article 2 obliges states not only to refrain from intentionally causing death, but also to take adequate measures to protect life. Such an obligation should therefore extend to such cases as Erikson where 'the deprivation of life was not the result of the use of lethal force by agents of the State, but where agents of the State potentially bear responsibility for loss of life'. 39 The Court implied not only that the right to an effective investigation will be engaged even when the death is not as a result of lethal force, but, more specifically, that the requirement will absolutely apply to hospitals, as they must provide 'regulations for the protection of their patients' lives and also the obligation to establish an effective judicial system for establishing the cause of a death which occurs in hospital and any liability on the part of the medical practitioners concerned'. 40 McGleenan notes that while it is unlikely that substantive Article 2 rights will be infringed by hospitals or medical practitioners, case law reflects that hospital settings can trigger procedural rights under Article 2, 41 as confirmed in Powell v. United Kingdom. 42 That case arose as a result of the death of Robert Powell from an undiagnosed, but potentially fatal, illness which was initially suspected by one general practitioner, but during subsequent and numerous medical examinations by different practitioners remained unconfirmed.
The Court in Powell confirmed that the 'first sentence of Article 2 enjoins the State not only to refrain from the intentional and unlawful taking of life, but also to take appropriate steps to safeguard the lives of those within its jurisdiction'. that 'it cannot be excluded that the acts and omissions of the authorities in the field of health care policy may in certain circumstances engage their responsibility under the positive limb of Article 2', 44 and in particular relation to Powell, the Court noted that 'with reference to the facts of the instant case, the obligation at issue extends to the need for an effective independent system for establishing the cause of death of an individual under the care and responsibility of health professionals and any liability on the part of the latter '. 45 This is a disquieting notion: health care certainly has an obligation to save life; however, in the field of health care there will come inevitable deaths; therefore to impose the identical obligations, as required by Article 2, on health care professionals as are imposed on state agents when carrying out, inter alia, terrorist operations, 46 or preventing internal armed conflicts, 47 is surely to impose unreasonable burdens? The Court in Powell answered this concern by noting:
Where a Contracting State has made adequate provision for securing high professional standards among health professionals and the protection of the lives of patients, it cannot accept that matters such as error of judgment on the part of a health professional or negligent coordination among health professionals in the treatment of a particular patient are sufficient of themselves to call a Contracting State to account from the standpoint of its positive obligations under Article 2 of the Convention to protect life.
Therefore it is clear that neither errors of judgement on the part of health care workers nor negligent co-ordination of medical information will automatically trigger the procedural obligation to carry out an effective investigation under Article 2. This echoes the considerations of the Court in a number of cases where agents of the state have used lethal force and killed the victim because they genuinely, but mistakenly, believed that their lives and/or those of others were at risk if the force was not used. 48 In those circumstances the Court has acknowledged that where there is an honest belief that lethal force is required, which is perceived to be valid at the time but which turns out to be mistaken, then such action may be justified under Article 2, as to hold otherwise 'would be to impose an unrealistic burden on the State and its law-enforcement personnel in the execution of their duty, perhaps to the detriment of their lives and those of others'. 49 Nonetheless, such obligations on health authorities raise a number of concerns. The likelihood of an investigation following a surgical death is greater than where there is an alleged wrongful administration of medication that may have caused death. It is likely that an unexpected death resulting from medical intervention is likely to raise fewer suspicions of negligent practice than an unexpected death resulting from surgery, and where no family members complain, or 44 Ibid.
45
Ibid. where the medical practitioners are confident that medical practices will not be subject to scrutiny, McGleenan suggests that only minimal levels of investigation may occur.
50 If this is so, then this raises issues as to whether current provisions for investigation are Article 2 compliant, as one of the key requirements is that a state must act of its own accord to begin the investigative process, rather than wait for relatives to initiate the process.
51
In the UK, the Department of Health confirmed that there was no standardized approach to investigating serious incidents at any level, 52 and, further, the actual content of the investigative procedure may 'the subject of debate'. 53 When a death occurs which is related to the provision of healthcare, or suspected of being so related, then there are a number of investigative procedures available which may be relevant, including: 
The Conjoined Cases -A Brief Overview
In the four judgments delivered on 4 May 2001, the Court held unanimously that in each case there had been a violation of Article 2 with regard to the failure to conduct an effective investigation into the circumstances of the deaths, all of which concerned the killing of individuals in 50 McGleenan, supra note 37, at 17. In each of the cases, the Court acknowledged that an investigation had to be capable of leading to a determination of whether the particular use of force was justifiable in the circumstances, and to the identification and punishment of those responsible. The Court could have taken into consideration the legitimate interests of national security or the protection of material relevant to other investigations in order to satisfy the requirements of Article 2, although in all four cases the available procedures had not satisfied the requirements of Article 2. 60 In each of the cases the Court held that the proceedings for investigating the use of lethal force disclosed the following shortcomings, inter alia:
A lack of independence of the police officers investigating the incident from the officers implicated in the incident; • A lack of public scrutiny and information given to the victim's family of the reasons for the decision of the DPP not to prosecute any police officer; • The inquest proceedings did not commence promptly and were not pursued with reasonable expedition.
It is clear from the four judgments that the Court emphasized four key components of an effective investigation: being given official sanction, independence, openness and expediency. However, the Court in all four cases noted that it was not for the Court to specify in any detail the procedures which the authorities should adopt in order to scrutinize the circumstances of the individuals' deaths. Therefore, although Strasbourg has developed prima facie standardized requirements, they are, in reality, open to interpretation. This means that justification is important with regard to the question of an effective investigation and accountability, and each case is judged on a case by case basis. 62 Such an approach has not been without criticism however. Bell et al. suggest that the Court's response to the conjoined cases was inadequate because, inter alia, the judgments adopted a 'piece-meal and minimalist approach to addressing discrete Jordan defects' 63 and, as a result, questions remain open as to how the requirements of 'effectiveness' should be interpreted. The article now critically reviews these issues in relation to the original proposition. Szula v. United Kingdom 67 illustrates this concern. In this case the review process was close to conclusion, and the police had insufficient corroborating evidence and it would be unlikely that they would be able to bring a successful prosecution. Therefore, to impose a mandatory requirement on a state to renew investigations in such circumstances would be unrealistic and unreasonable. This article recognizes that the Court's requirement that 'authorities must have taken the reasonable steps available to them to secure the evidence concerning the incident' 68 already imposes stringent requirements which can be adjusted on a case by case basis, taking into consideration facts and circumstances specific to the death. This then would help to resolve the concerns raised with respect to health authority cases highlighted earlier in the article. Nevertheless, the Court has not totally dispelled the idea that an authority may be obliged to revive an investigation.
What is Meant by an Effective Investigation?
The Brecknell case addressed such a situation. This case concerned the shooting dead of Trevor Brecknell and others in a bar in Northern Ireland by loyalist gunmen. The Court confirmed that there is no absolute right to obtain a conviction or prosecution following an investigation, and that where such an investigation fails to obtain such a result, or has limited results, then this will not be an automatic indication of a breach of obligation under Article 2 because the obligation is of means only, not results. However, where new information comes into the public domain which sheds new light on the circumstances of the death, then the issue arises whether, and in what form, the procedural obligation to investigate is revived. 69 The government in this case provided a compelling argument that no obligation arose to reinvestigate over 20 years after the event because there had been police investigations into the murders immediately after they occurred, with an inquest, and that secondary police investigations had taken place in light of further information being made available. The government submitted that it was not for an applicant to claim that the procedural obligations could be revived each time potentially relevant information came to light, as this would be contrary the requirement of Article 35 of the Convention. 70 The government further submitted that after such a long period of time there was a strong possibility that incomplete files would be found, and with no real prospect of further viable investigations therefore there was a compelling argument for relying on the six-month limitation rule prescribed under Article 35. 71 The government took the opportunity to remind the Court of its requirement that:
no impossible or disproportionate burden should be placed on the State; when with the passage of time the objective of identifying and punishing those responsible for killing became less capable of being achieved, the point would eventually be reached where it became disproportionate to expect the State to devote scarce resources to undertaking investigations unlikely to yield any significant gains. 72 The government relied on the decision in Hackett v. United Kingdom 73 to support its submissions. In the Hackett case, Dermott Hackett was ambushed and shot dead allegedly by loyalist paramilitary Michael Stone, who initially admitted carrying out the murder, but who then later pleaded not guilty to the shooting. He was convicted and sentenced to life imprisonment for the murder. During his sentence, Stone published a book in which he claimed, inter alia, that he had not killed Hackett, although he admitted that he was involved in the conspiracy to kill him because Hackett was suspected of working for the IRA. Stone claimed that he had initially confessed to the murder to protect another individual. The Court acknowledged that the authorities had taken steps to investigate Stone's credibility and that the investigation, although only preliminary, might lead to further action being taken. Therefore the Court could find, inter alia, no violation of Article 2 on the grounds of a breach of procedural obligations.
The government in the Brecknell case submitted that the Court in Hackett had adopted its decision without the benefit of the powerful arguments put forward in Brecknell and, thus, given a lapse of 24 years from the death in issue in Brecknell, there was 'no realistic prospect that new material would be brought to light that would be likely to allow the perpetrators to be prosecuted and punished'. 74 The Court in this case rejected the government's argument that no new obligation arose and that the strict sixmonth time limit was not applicable, as the Court noted that it had already examined cases, including McKerr and Hackett, where new evidence had come to light after the conclusion of the original proceedings. Nevertheless, the Court noted Ibid., at 62. that the nature and extent of subsequent investigations would depend entirely on the nature of the circumstances of the case, and may well be different from those expected after a suspicious or violent death. 75 The Court took pains, however, to reiterate that, although there may be an element of discretion available to a state concerning the nature of subsequent investigations, it thought it best not 'to be overly prescriptive as regards the possibility of an obligation to investigate unlawful killings arising many years after the events since the public interest in obtaining the prosecution and conviction of perpetrators is firmly recognised, particularly in the context of war crimes and crimes against humanity '. 76 This suggests that where such crimes are implicated, then the burden on the state to reopen investigations may be more onerous because of the demands of the public interest. The element of public interest appeared to figure strongly throughout the Jordan cases and may have been strongly influential in the judgments. In McKerr, the Court noted: the shortcomings in transparency and effectiveness . . . run counter to the purpose identified by the domestic courts of allaying suspicions and rumour. Proper procedures for ensuring the accountability of agents of the State are indispensable in maintaining public confidence and meeting the legitimate concerns that might arise from the use of lethal force.
77
This is hardly a surprising approach when one bears in mind the history behind the Jordan cases: that of the bloodshed in Northern Ireland over many years, not only of terrorists, but also of civilians, military, and police, as well as circulating rumours of a shoot to kill policy being enforced by state agents. Indeed, the Court in McKerr noted that a lack of suitable investigatory procedures will simply add 'fuel to fears of sinister motives, as is illustrated . . . by the submissions . . . concerning the alleged shoot-to-kill policy'. 78 The enforcement of such procedural obligations to ensure publicly transparent investigations will help to quell public consternation, but, although the sentiment may be persuasive, the actual impact may be nominal. Bell and Keenan suggest that there is a paradoxical effect of such judgments: Article 2 provides one of the few pressures on states which are subject to conflicts where human rights may be under scrutiny from a number of forums, including non-governmental organizations and the judiciary. 79 However, the Court is constrained in its ability to enforce or demand regime change in a liberal democracy.
Therefore although the Court may impose apparently stringent procedural obligations, such obligations are subject to a certain amount of discretion, which make it possible for states to 'win, substantively or by default . . . [by providing] declaratory relief only' or withstanding substantive legal challenges. 80 The author, however, would concur with Bell and Keenan that this opinion is perhaps a cynical view as, although the judgments 75 Ibid., at 68.
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Ibid., at 85.
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have not delivered anything new in relation to the requirement to investigate, the effective investigation obligation has provided victims and their families with some leverage over state actors. 81 Perhaps therefore it would be pertinent to suggest that the procedural obligations balance the requirements on a state and recognize its position in a liberal democracy whilst recognizing the rights of victims' families and acknowledging the need to restore public confidence. The concept of maintaining equilibrium is reflected in the Court's dicta in Brecknell where it noted:
It cannot be the case than any assertion or allegation can trigger a fresh investigative obligation . . . [n]onetheless, the State authorities must be sensitive to any information or material which has the potential either to undermine . . . an earlier investigation or to allow an earlier inconclusive investigation to be pursued further.
82
The Court is clearly keen to emphasize the obligations of both parties without imposing too heavy a burden on one while respecting the right to life of another, but it then goes on to affirm its own limitations in this respect:
The Court has doubts as to whether it is possible to formulate any detailed test which could usefully apply to the myriad of widely-differing situations that might arise. It is also salutary to remember that the Convention provides for minimum standards, not for the best possible practice, it being open to the Contracting parties to provide further protection or guarantees 83 The Court is mindful of determining tests which may be unreasonable or inappropriate, and therefore 'positive obligations must be interpreted in a way that does not impose impossible or disproportionate burden[s] on the authorities'. 84 However, such emphasis by the Court on reducing the burden on the state does suggest that the balance may be shifting imperceptibly in favour of the state, as opposed to protecting the right to life, although the author acknowledges that trying to provide an adequate balance between the two requirements when taking into consideration the 'difficulties involved in policing modern societies and the choices which must be made in terms of priorities and resource' will inevitably be a challenging undertaking.
Nevertheless, subsequent judgments arising out of the conflict in Chechnya suggest that the obligation to carry out an effective investigation may be emphasizing the rights of the victim more explicitly than previously. clearly reflected in the Court's considerations with regard to the procedural obligation of carrying out an effective investigation, with much emphasis being placed on restoring public confidence.
From Northern Ireland to Chechnya
In Isayeva, Yusupova and Bazayeva v. Russia, 85 (hereafter referred to as Isayeva I) the complainants alleged that they had been indiscriminately attacked by Russian military planes whilst escaping from suburbs surrounding the city of Grozny in Chechnya after hearing media reports that Russia was opening up a humanitarian corridor to provide safe passage for civilians to leave the city. The government submitted that the air strikes were carried out as part of counterterrorist measures. In Isayeva v. Russia
86
(hereafter referred to as Isayeva II), the Russian military ordered sustained aerial bombing near the village of Katyr-Yurt in Chechnya after rebel fighters unexpectedly entered the village. This resulted in heavy civilian casualties, with many left dead and wounded. When villagers attempted to escape the village later that day, planes reappeared and bombed the escaping civilians on a road outside the village, resulting in further injured and dead civilians. In both cases, the Court held that the government had breached Article 2.
The Court noted in each of the cases that the situation which existed in Chechnya at the time called for exceptional measures on the part of the State in order to regain control and to suppress illegal armed insurgency. Such measures could take the form of military aerial attacks and might have justified the use of lethal force. 87 However, for such measures to be justified, there must be a balance between 'the aim pursued and the means employed to achieve it'. 88 In assessing Russia's measures, the Court referred repeatedly to the Jordan et al. cases with respect to the obligation to carry out an effective investigation, and echoed the key principles of those cases whereby, in order to maintain public confidence in adherence to the rule of law and to prevent any appearance of collusion or tolerance of unlawful acts, it is essential to carry out a prompt investigation.
89
In Isayeva I, the Court noted that there was considerable delay before a criminal investigation was opened and no explanation was put forward to explain such delay. In addition, the Court commented that there was a strong suggestion in the documents submitted that there were serious and unexplained failures to act once the investigation had commenced. Although the Court considered that these elements warranted concern, it took the unusual step of highlighting real concern about one specific aspect: that no effort had been made to collect information about the declaration of a safe passage for civilians, nor to identify anyone who would be responsible for ensuring the safety of the exit. 90 In the light of these issues, the Court scathingly noted that 'it is difficult to imagine how the investigation 91 Interestingly, Strasbourg went further in its condemnation of the investigation and took the uncharacteristic approach of commenting on the applicants' mental state as being relevant to the considerations of the Court in response to the government's criticism that the investigation was undermined by the applicants' failure to present themselves to the authorities or to leave an address. The Court noted that the applicants had fled Grozny in order to escape serious attacks on the city, therefore they had no permanent addresses, and also they would have been subject to feelings of vulnerability and insecurity, thus their suffering would have outweighed their failure to make their addresses known to the authorities. 92 The Court in Isayeva II noted similar failings in Russia's investigative procedures, and again it submitted equally derisive comments and felt compelled to comment on very specific aspects of the investigation, including the method by which the state had attempted to communicate with the applicants and the victims. 93 The approach of the Court in the two Chechnyan cases could be construed as distancing itself from its earlier judgments in the Northern Ireland cases, where the Court noted that 'it is not for the Court to specify in any detail which procedures should adopt in providing for the proper examination of the circumstances of a killing by State agents'. 94 It is clear that the Court in the Chechnyan cases did not feel constrained by such an obligation. However, the author submits that the evolution of such an approach is a natural response to such a serious situation, as the Court has already confirmed that investigations will vary depending on the circumstances, and where there is any deficiency in the investigation which undermines its ability to establish a cause of death or the person responsible for the death, then there is a strong likelihood that the investigation will fall below the minimum standard imposed by the Court. 95 The Court in the Chechnyan cases determined that Russia's investigations clearly fell below the minimum standard; therefore the author submits that the Court was justified in its depth of scrutiny and also its level of reprimand, and therefore there was no imbalance between the right to life and the burden on the state.
The Issue of the Effectiveness of the European Court of Human Rights
The recent case of Leonidis v. Greece 96 illustrates the limitations of the investigation procedures.
In this case, Leonidis attempted to run away from a plain clothes armed police officer after the officer sought to identify him. When Leonidis tripped and fell during the subsequent chase, the officer captured him. During the subsequent attempt to handcuff the suspect, the officer accidently shot him just below the ear, killing him immediately. The gun was cocked ready to fire and fully loaded; the officer had failed to place his gun in the holster while attempting to subdue Leonidis.
The Court confirmed that the obligation to protect life as required under Article 2 of the Convention requires by implication that there should be some form of effective investigation when individuals are killed as a result of the use of force.
97
Unusually however the Court acknowledged that:
the true circumstances of the death in such cases are often, in practice, largely confined within the knowledge of State officials or authorities, the bringing of appropriate domestic proceedings, such as a criminal prosecution, disciplinary proceedings and proceedings for the exercise of remedies available to victims and their families, will be conditioned by an adequate official investigation.
Such an explicit acknowledgement of the fact that it is the authorities which may have the advantage in such situations is testimony to the inherent weakness of imposing such an obligation on states.
Therefore in order for investigations to be effective, Strasbourg notes that the procedure 'must be independent and impartial'. 98 The Court reiterated the principle that any deficiency in the investigation which undermines the ability to establish the circumstances of the case, or to determine the person responsible, will be likely to fall foul of the required standard. 99 However, this statement is limited in its substantive authority in two ways. First, an investigation only has to be capable of establishing the circumstances of the case. There is no strict requirement to establish fully the circumstances of the case. Therefore, if a High Contracting Party provides the minimum, then it is likely to fulfil this criterion, and theoretically significantly disadvantage the applicant. Secondly, the Court refers to the fact that an investigation is an obligation of result, not means. 100 This limited requirement undermines the actual authority of this obligation and adds credence to the criticism voiced by Bell et al., referred to earlier in this article. 101 It is logical that Europe should impose only a minimum standard on High Contracting Parties, as this then reaffirms the voluntary nature of the Convention and the principle of sovereignty. However, in reality, the author submits that such standards undermine the effectiveness of the Court in its ability to scrutinize the fundamental rights as set out in the Convention.
Akman v. Turkey 102 reflects the author's concerns regarding the effectiveness of the Court. In this case, the applicant's son was shot dead by Turkish security forces during a raid on the applicant's house. Court made a practical decision, designed to reduce the burden on it, as striking out the case avoided a long fact-finding hearing, and, given the Court's increasing workload, the Turkish proposal must have seemed a tempting proposition. It is acknowledged that the Court's fact-finding hearings are time-consuming and expensive; therefore, when a state so readily openly admits to breaching Article 2, the option of the striking out procedure may not only be tempting, but also have benefits. Such willingness by a state to accept liability meant that Turkey avoided international criticism, thereby strengthening Convention relations.
However, the question still remains as to the actual motives of Turkey, as that a state may avoid scrutiny by making vague pronouncements and offering compensation could be construed as that a state merely has to submit a number of vaguely-worded pronouncements and offer reasonable compensation to the victim's family in order to avoid scrutiny by Europe for its questionable actions. Indeed, in a report by the Committee on Legal Affairs and Human Rights a year later, it was noted that Turkey had yet to provide information on how it would implement any of the measures that it mentioned in its declaration to the Court. 107 Professor Zwaak suggests that where a state such as Turkey fails in its duties to carry out an effective investigation, then the Court should do so. 108 This, however, misunderstands the authority of the Court. The Court is not at liberty to instruct a state on how it should undertake or implement investigative obligations; the responsibility is, after all, one of result, not means.
However, the Akman case still leaves many questions unanswered and, thus, begets a sense of unease about the motivations of the state and the methodology of the Court, and does little, unfortunately, to challenge the proposition that the Court may have limited authority.
Conclusion
Case law has clearly established that an effective investigation must be 'capable of leading to a determination of whether the force used in such cases was or was not justified in the circumstances', 109 as well as extending the application of effective investigations to deaths which occur not just as a result of lethal force, but also in circumstances involving negligence within public health authorities. Such investigations should make it possible to identify those who are responsible and make it possible to support their punishment, 110 although, as this article has determined, where a perpetrator is
